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H. S. District Conrt. 
Before the Honorable SAMUEL R. BETTS, District Judge. 
IN THE MATTER OF Tuomas Kaine, 9TH JuLy, 1852. 


HABEAS CORPUS--TREATY BETWEEN THE UNITED STATES AND GREAT BRITAIN. 


A District Judge can hold a Circuit Court in the absence of a Circuit Judge, and exercise all 
the powers of a Circuit Court. 

A District Judge allowing a suit of habeas corpus at his chambers in term time of the Circuit, 
may at his discretion, make it returnable in the Circuit Court. 

The treaty with Great Britain, of August 9, 1842, or the act of Congress of August 12, 1848, 
do not affect the authority of the Federal Courts or judicial officers, in allowing and acting 
upon a habeas corpus to inquire into imprisonments thereunder. 

Proceedings in the Federal Courts on habeas corpus are not governed by State legislation, 
but are in conformity with common law rules. 

A prisoner cannot traverse the return to a writ of habeas corpus, nor demand an issue on the 
legality of his commitment. 

He may show on the face of the proceedings or aliunde, the incompetency of the magistrate 
to grant the writ, or that the subject matter was not brought within his jurisdiction. 

The Federal Judiciary can execute the provisions of the treaty in respect to fugitives from 
justice, without any aid from an act of Congress. 

The commissioner who ordered the commitment in this case, was a magistrate within the 
meaning of the treaty; but he is not authorised in that character to take proceedings under 
the statute. 

The magistrate acts upon complaints on oath, and no requisition to him is demanded by the 
treaty. 

The requisition is a diplomatic act addressed to the government, after commitment of the 
prisoner. 

If a preliminary requisition or application to the magistrate be necessary to legalise his action, 
a resident Consul is a proper officer to make it. 

The act of Congress of August 12, 1848, operates in aid of the treaty. The 6th section, 
authorising a copy of the original deposition to be used, applies if the proceedings be before 
a magistrate. The provisions of the two are not in conflict, and the question as to the 
supremacy of the treaty does not arise. 

The act is valid and a law to the U.S. Courts, if it direct the surrender of fugitives from justice 
in cases not named in the treaty. 

This commissioner, by his appointment by this Court in October Term, 1850, was a commis- 
sioner authorised to take cognisance of the case, under the act of August 12,1848. The 
statute empowers him to act upon complaint on oath, and does not exact any requisition. The 
return and accompanying documents show that the case was brought legally within the 
jurisdiction of the commissioner, and that there was probable cause for committing the 


prisoner. 
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This Court has no authority to reverse the decision of the commissioner for error or irregu- 
larity, nor to determine the credit or weight of the evidence on which he acted. 

The case is not bailable, and the prisoner not being entitled to a discharge, must be remanded 
to the custody of the marshal. 


On the Ist day of July, inst.,a habeas corpus was allowed by the 
United States District Judge, directing the Marshal to have the body 
of Thomas Kaine, by him imprisoned and detained as it is said, with 
the cause of such imprisonment and detention, before the United 
States Circuit Court for the Southern District of New York, forth- 
with to do and receive, &c., &c. 

On the same day, the Marshal returned the writ into Court, stating 
that he held and detained the prisoner by virtue of a warrant and 
commitment, copies of which were annexed to the writ, and that he 
also produced the original thereof in Court The first was a war- 
rant bearing date the 15th of June last past, issued under the hand 
and seal of Joseph Bridgham, of the tenor following :—“ The Presi- 

.dent of the United States of America. To the Marshal of the 
United States for the Southern District of New York, and to his 
deputies, and to any or either of them. Whereas, under just suspi- 
cions, complaint hath been made under the treaty between the United 
States and Her Majesty the Queen of Great Britain and Ireland, 
concluded and signed at Washington, on the 9th day of August, 
1842, on oath before me, the undersigned, Joseph Bridgham, Esq., 
one of the commissioners appointed by the Circuit Court of the 
United States, for the Southern District of New York, (a magistrate) 
that one Thomas Kane or Kaine, or Cain, then of Coolen, in the 
county of Westmeath, in that part of the dominions of the said 
Queen, called Ireland, did, on or about the fifth day of April, in the 
year one thousand eight hundred and fifty-one, at Coolen, aforesaid, 
and within the jurisdiction of the said Queen, feloniously and mali- 
ciously fire a pistol, loaded with powder and lead, at one James 
Balfe, with the intent to murder him, and thereby, then and there, 
did wound the said James Balfe. And that the said Thomas Kane, 
or Kaine or Cain, is a fugitive from justice in relation thereto, and is 
now somewhere within the jurisdiction of the United States Court 
for the Southern District of New York. We, therefore, command 
you forthwith, to take the said Thomas Kane, or Kaine or Cain, and 
bring him before me, the said commissioner, or any other magistrate, 
to the end that the evidence of criminality may be heard and deter- 
mined, pursuant to the treaty aforesaid. Witness my hand and seal, 
this fifteenth day of June, in the year one thousand eight hundred 
and fifty-two, and of the Independence of the United States of Ame- 
rica, the seventy-sixth. (Signed) Josern Brincuam, [1.s.] 

United States Commissioner for the Southern District of New York. 

Charles Edwards, Attorney, New York.” 


The second was a commitment under the hand and seal of the 
same officer, bearing date, June 17, 1852, as follows :—June 17, 1852, 
committed for examination. Joseph Bridgham, U. 8S. Commissioner, 
and afterwards a commitment, bearing date June 29, 1852, of the 
tenor following :— 
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“United States of America, Southern District of New York, ss.—In 
the matter of Thomas Kaine.—This case having been heard before 
me, on requisition, through Anthony Barclay, Esq., her Britannic 
Majesty’s Consul at the port of New York, that the said Kaine be 
committed for the purpose of being delivered up as a fugitive from 
justice, pursuant to the provisions of the treaty made between the 
United States and Great Britain, August 9, 1842. I find and adjudge 
that the evidence produced against the said Kaine is sufficient in law 
to justify his commitment on the charge of assault with intent to 
commit murder, had the crime been committed within the United 
States. Wherefore, I order that the said Thomas Kaine be commit- 
ted pursuant to the provisions of the said treaty to abide the order of 
the President of the United States in the premises. Given under my 
hand and seal at the city of New York, this 29th day of June, 1842. 

(Signed) Josern Brivenam, [1.s.] 

United States Commissioner for the Southern District of New York 

Directed to the Marshal of the Southern District of New York.” 








Messrs. Brady, Busteed, and Emmet, appeared in Court as counsel 
for the prisoner, and claimed his discharge from arrest. 

Mr. C. Edwards appeared as counsel in support of his commit- 
ment, and moved that the writ of habeas corpus be discharged. 
He took two grounds of exception to the competency of the Judge: 
ist, That he had no authority to order the habeas corpus returned 
into the Circuit Court, or to act solely in that Court, and adjudicate 
upon the subject ; and, 2d, That, whether the prisoner was right- 
fully imprisoned and detained, in this case, were questions submitted 
by the law of the land to the determination of the President of the 
United States, exclusive of the judiciary. 

The Court directed these points, if insisted upon, to be argued with 
the main questions in the case. 

Mr. Brady moved for leave to traverse the Marshal’s return, and 
to that end offered to file a traverse of the tenor following :— 


ON HABEAS CORPUS TRAVERSE. 


Thomas Kaine traverses the return made by the Marshal of the 
United States, and states that there has been no requisition made by 
the British on the American government for the surrender of said 
Kaine. That Joseph Bridgham, Esq., by whom he was directed to be 
arrested and has been committed, is not a magistrate within the 
meaning of the treaty, under which said Bridgham professes to have 
acted, nor was he ever duly appointed or authorised to take cogni- 
sance of the proceedings against said Kaine. And the said Kaine 
further states that no legal evidence was adduced to said Bridgham 
to show that said Kaine could be lawfully demanded or surrendered 
under the treaty abovementioned, or was ever guilty of any offence 
designated or included in that treaty. And the said Kaine insists 
that neither the warrant ror commitment issued by said Bridgham, 
shows facts establishing any jurisdiction in him over the person or 
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liberty of said Kaine. Dated July Ist, 1852. And to produce the 
evidence, oral and documentary, which had been presented to the 
commissioner on the hearing of the application before him. 


Berrs, District Judge.—It was assented on both sides, that the evi- 
dence before the commissioner, and the traverse offered at the hear- 
ing, should be considered as provisionally before the Court, to enable 
the parties to discuss the legal relevancy and effect of these particu- 
lars, and, also, that it might be determined, if important to the 
merits of the case, in what manner and to what extent the prisoner 
might re-examine the decision of the committing officer. The papers 
were received, however, with express notice to the counsel on both 
sides, that the Court would hear no argument upon the question of 
the guilt or innocence of the prisoner of the crime charged against 
him, nor upon the policy or propriety of his extradition from this 
country to England. In this posture of the debates there could be 
no occasion for the excited temperament of the auditories which 
thronged the court during the period of the argument, and it is to be 
deplored that the manifestations with the crowd to resist the deten- 
tion of the prisoner, should be such that the marshal reported to the 
Court he could not venture to remove him from prison, in obedience 
to the writ, without the aid of an armed force. The personal attend- 
ance of the prisoner was not indispensable, nor was it deemed so 
important as to warrant the hazard of the consequences which might 
attend his production in Court with the writ, the danger not being 
that he would be concealed or substracted from the command of the 
writ by the power which caused his arrest, but, on the contrary, that 
he would be rescued from the custody of the law by a mob. 

The points upon which most stress was laid in the argument, were 
first, the preliminary objections in support of the arrest, that a Dis- 
trict Judge of the United States has no power to hold a Circuit 
Court ; that he cannot order a writ of habeas corpus allowed before 
him, to be returned in the Circuit Court; and that, under the treaty 
with Great Britain and the act of Congress, of August 12, 1848, 
power is conferred upon the Executive Department solely, to deter- 
mine whether a prisoner arrested as a fugitive from justice, shall 
be delivered back to the country from which he escaped, and that 
the judiciary have no cognisance of the subject. I do not propose 
an extended consideration of these propositions. 

The Circuit Court is composed of a Justice of the Supreme Court, 
and a Judge of a District Court, and authority is given to each of 
these Judges to hold the Court in the absence of the other. - Thus far, 
Congress. has legislated directly and explicitly (1 St. at large 74, 
§ 4; Ib. 333, § 1; 2 Ib. 157, § 4; 5 Ib. 676, § 2). The term absence, 
in the statute, is not limited to temporary omissions to attend Court 
by a Circuit Judge. A District Judge holds the Circuit Court with 
full powers, except voting on his own decisions removed by appeal 
or writ of error, in case the office of Circuit Judge be vacant b 
death or otherwise (4 Cranch, 421; Pollard v. Dwight, 5 Wheat., 
434; U. States, 2 Lancaster, 2 How., 65; Barry v. Mercein). The 
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last case was one of habeas corpus, arising in this district. The Su- 
preme Court was applied to, after the death of Judge Thompson, to 
allow the writ, because the Circuit judgship was vacant. The Court 
decided that the death of the Circuit Judge did not affect the powers 
of the Court which could be held the same as if presided in by a 
Justice of the Supreme Court. There seems, therefore, to be no legal 
ground to question the competency of the Court holden by a District 
Judge alone, to exercise all the powers of a Circuit Court, under a 
writ of habeas corpus. 

(2). The judiciary act, § 14, gives power to the Justices of the Su- 
preme Court and the several District Judges to award writs of 
habeas corpus for the purpose of inquiring into the causes of com- 
mitment ; but does not in the same clause and connection confer that 
authority on the Courts themselves. This gave occasion to a doubt 
whether the power was vested in any of the Courts; but at an early 
day the Supreme Court decided that all Courts of the United States had, 
under the statute, power to issue that particular writ (4 Cr., 73, 979). 
And that construction has since been carried into execution by that 
Court and the various Circuit Courts (3 Peters, 202 Watkins’ case ; 
7 Peters, 568 S. C.; 7 Wheat., 38 Kerney’s case; 3 McLean, R. 89; 
ib. 121). And after it is awarded it carries with it the properties of 
the writ at common law (4 Cranch, 75 ; B. Peters, 201.) In this view 
of the subject it is unimportant whether the writ issues in aid of an 
appellate power of the court, or by its original authority, inasmuch 
as it is a process which may emanate directly from a Court, and is 
not simply the warrant of an individual magistrate. The Court 
having power to grant the writ and act upon its return, the Judge 
who awards it at Chambers may make it returnable in Court, instead 
of before himself personally (3 Black. Com. 131). 

The Circuit Court being at the time in session, and held by the 
District Judge, this course was taken to help obviate a supposed dif- 
ficulty in removing a proceeding from before a Judge at Chambers to 
the Supreme Court. 

I am not satisfied that in the present instance there would be any 
difference available to either party to have the proceedings conducted 
by the Judge in one of the United States court-rooms, in preference 
to the other; and indeed, to all general intents, the Judge may be 
regarded, in the transaction of official business at Chambers, to be 
acting as a Court. (1 Blatchford; Cir. C. R. 548). 

I can perceive no ground on which to rest an objection to 
the authority of the Judiciary to inquire, through a writ of habeas 
corpus, into the cause of commitment, in case of arrest of fugitives 
from justice, on application made under the treaty between the 
United States and Great Britain. A stipulation in the treaty prohib- 
iting such jurisdiction, equally with a like enactment in a statute, 
would be void, as in opposiiion to the constitution. The treaty- 
making power or Congress is not competent to suspend the writ of 
habeas corpus in time of peace. The provision in the treaty or act 
of 1848, respecting the functions of the Executive in the matter, are 
not to be understood as giving the Executive an appellate or controll- 
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ing power over the Judiciary; but if they imply a right in that 
department to withhold the delivery of a fugitive, after it shall have 
been in the manner pointed out by the treaty and act of Congress, 
certified by a magistrate that the evidence of criminality is sufficient 
to sustain the charge against him, those provisions must be under- 
stood as having relation to a political power, and not a judicial one. 
Reasons of policy, and no doubt newly-discovered facts in respect to 
the criminality of the accused, may induce the President to refuse the 
extradition ; but the possession of a power so to do in no way imports 
one in him to revise and rectify the proceedings before the magistrate, 
in the character of a tribunal of appeal or error. The power of the 
courts and judicial officers of the United States to inquire into the 
cause of a commitment, purporting to be made under the treaty 
authority, is no way subordinate to or dependent upon the Executive 
department; and this objection to the jurisdiction of the Circuit Court 
or District Judge singly, in that capacity, must be overruled. 

The exceptions presented on the part, of the prisoner are to the 
authority of the Comissioner to arrest or commit the prisoner—to his 
jurisdiction over the subject matter, and in the legality and sufficiency 
of the proofs upon which he ordered the commitment. These have 
been the main topics of argument on this protracted hearing. It was 
my duty to give the arguments a deliberate consideration; but in 
determining the case, I do not deem it necessary to examine at large 
the propositions discussed by counsel, or spread out in full detail the 
reasons which govern my decision. 

In my judgment, the supervision of the Court is limited to two 
general considerations ; first, the competency of the committing ma- 
gistrate to act at all; and, second, his jurisdiction over the case made 
by the facts in proof; for if he be a legally appointed magistrate, and 
the matter of accusation pertained to his jurisdiction, this Court, in 
my opinion, has no other authority by way of habeas corpus than to 
ascertain whether the evidence of these facts was legally admissible, 
for it cannot correct or regard either error or irregularity of the 
officer in conducting the proceedings, or in his final determination. 
These positions will be succinctly developed, with reference to the 
principles and authorities upon which they are based. But as notice 
will be taken of matters not strictly within these points, it is proper 
to advert to the manner in which the case is presented on both sides. 

On the part of the plaintiff right is claimed to file a formal traverse 
to the return, and offer issue upon averments, that no requisition has 
been made by the British on the Amerfcan government for the sur- 
render of the prisoner—that the Commissioner who directed his arrest 
is not a magistrate within the meaning of the treaty, and was never 
duly appointed or authorised to take cognizance of the proceedings 
against the prisoner, under the statute—-that no legal evidence was 
adduced to the Commissioner to show that the prisoner could be law- 
fully demanded or surrendered under the treaty, or that he was guilty 
of any offence described in the treaty. 

There is no statutory directions given the courts or officers of the 
United States as to the method of procedure on writs of habeas cor- 
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pus other than in the Act of August 12, 1848, which will be noticed 
particularly hereafter. The Act of 31st Charles lI. may be referred 
to for a description of causes of detention against which relief is 
afforded by the writ (3 Peters, 202 Watkins’ cases), and if it might 
also supply a fitting rule of practice, there is no privilege given a 
prisoner by it to controvert the return to a habeas corpus by pending 
or otherwise. The Act of 56 George III. authorizes the officer or 
court to examine into the cause of commitment and the truth of the 
facts alleged on the return, but it is confined to cases other than of a 
criminal character. The statutes of this State, and various other 
States of the Union, adopt similar regulations in criminal cases 
(2 Kent 28 and note,) but none of those acts govern courts of the 
United States. The proceedings here must accordingly be in con- 
formity with the rules of the common law, and they deny a prisoner 
the right to traverse the return to a writ of habeas corpus, or demand 
an issue on the legality of his commitment (Ba. Ab. hab. corp. B. 11. ; 
Ingersoll on hab. corp. 15, 16; 1 Hill 659, 650 Cowen’s notes). The 
paper offered with that object cannot therefore be received or acted 
on by the Court as a pleading in the case. Still the prisoner has 
substantially the same protection he could expect by way of plead- 
ing, because he is allowed to prove on the return of the writ; by the 
return itself or evidence aliunde, that the committing magistrate had 
no authority to act in the matter, or that there was no legal evidence 
submitted to him, which tended to criminate the accused (3 Cranch. 
453; Buford’s case, 4ib. 134; Bollman and Swartout’s case, 5 How. 
176 ; Metzger’s case). 

The first objection to the competency of the Commissioner is, that 
he is not an officer named and empowered by the treaty nor the Act 
of Congress to arrest a fugitive from justice or order his commitment, 
or if he is comprehended within the denomination of officers referred 
to by the treaty, the treaty of itself gives him no authority to act in 
execution of its provisions, and the Act of Congress affords no aid in 
that respect, not being adapted to carrying them into effect ; and if 
the descriptions in the Act of Congress may be understood as apply- 
ing to the Commissioner, yet the whole Act is void because not in 
consonance with the treaty, but on the contrary contemplates and 
provides for subjects out of the purview of the treaty compact. 
Although these objections were dwelt upon with great fulness and 
earnestness on the argument, 1 do not deem it necessary to discuss 
them in any considerable detail. The treaty arrangements are 
brought into the discussion in so many points of view, that it will 
tend to give clearness to the subject, to set forth the 10th article, by 
which “It is agreed that the United States and her Britannic Majesty 
shall, upon mutual requisitions by them, or their ministers, officers or 
authorities, respectively made, deliver up to justice all persons who 
being charged with the crime of murder, or assault with intent to 
commit murder, or piracy, or arson, or robbery, or forgery, or the 
utterance of forged paper, committed within the jurisdiction of either, 
shall seek an asylum or shall be found within the territories of the 
other ; provided that this shall only be done upon such evidence of 
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criminality as, according to the laws of the place where the fugitive 
or person so charged shall be found, would justify his apprehension 
and commitment for trial, ifthe crime or offence had there been com- 
mitted ; and the respective Judges and other magistrates of the two 
governments shall have power, jurisdiction, and authority upon com- 
plaint made under oath, to issue a warrant for the apprehension of 
the fugitive or person so charged, that he may be brought before 
such Judges or other magistrates, respectively, to the end that evi- 
dence of criminality may be heard and considered; and if, on such 
hearing, the evidence be deemed sufficient to sustain the charge, it 
shall be the duty of the examining Judge or Magistrate to certify the 
same to the proper executive authority, that a warrant may issue for 
the surrender of such fugitive. The expense of such apprehension 
and delivery shall be borne and defrayed by the party who makes 
the requisition and receives the fugitive.” (8 Stats. at large 576.) 
The Commissioner who performed the services in question was 
appointed to that office by the Circuit Court of this district in October 
term, 1850, by virtue of several Acts of Congress relating to the sub- 
ject; and by Act of August 23, 1842 (5 Stats. at large, 516, § 1), that 
class of commissioners were authorised to “ exercise all the powers 
that any justice of the peace or other magistrate of any of the United 
States may now exercise in respect to offenders, for any crime or 
offence against the United States, by arresting, imprisoning, &c. 
The act of appointment authorizes the Commissioners designated 
to take affidavits in civil causes depending in the courts of the United 
States, and to execute all the powers and perform all the duties 
authorised or conferred by the Acts of Congress, entitled, &c. (enume- 
rating several Acts by their titles), or any other Act of Congress 
having relation to such Commissioners in their duties or powers” 
(Minutes of the United States Circuit Court, January 21, 1851, of 
October term, 1850; 1 Blatch. C.C. R., appex.) The thirty-third sec- 
tion of the Judiciary Act enacts, that for any crime or offence against 
the United States, the offender may, by any Justice or Judge of the 
United States, or by any Justice of the Peace, or other magistrate of 
any of the United States where he may be found, &c., be arrested and 
imprisoned, &c. (1 Stats. at large, 91.) A commissioner in this mode, 
acquiring all the powers of a Justice of the Peace or State Magis- 
trate in the arrest and commitment of offenders under the laws of 
the United States, becomes by such functions himself a magistfate. 
The appellation is one of widest significancy, embracing every func- 
tionary, from the chief of the government to the lowest subaltern 
concerned in carrying the laws into execution (Webster's Dictionary ; 
1 Black. 248 et 356-7; Burn’s Justice Voce ; Sims’ case, Supreme 
Court, Mass., April, 1851; 14 Law Rep.16.) The duties imposed on 
this class of officers by the Acts of Congress referred to, accordingly 
constitute them magistrates within the manifest import of the treaty. 
The act of Congress of August 12, 1848, gives to United States 
and State Judges and certain commissioners, powers to execute 
treaty stipulations in this respect, but omits the term magistrates; 
and accordingly, if this commissioner does not come within the chae 
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racter of those specified by the statute, he has no authority in this 
case except that imparted by the treaty. The position of the officer 
presents two considerations—first, whether, in his character of 
magistrate, he can take and employ any powers created by the sta- 
tute, for the purpose of carrying the treaty into effect ? and second, 
whether he can proceed under the treaty itself, and perform the 
duties therein enjoined upon him, independent of the statutory pro- 
vision. 

Inverting the order of these inquiries, ] have no difficulty in de- 
claring that the treaty. without any aid of legislation by Congress, 
is a law addressed to Courts and judicial officers, and furnishes all 
adequate authority for its own execution. This proposition I regard 
as definitely settled by the adjudications of the Supreme Court, inde- 
pendent of the imperative language of the constitution (1 Cranch, 
109, 110; United States v. Schooner Peggy; 2 Peters, 314; Foster v. 
Neilson). In the first case, the Court says,“ where a treaty is the 
law of the land, and as suc affects the rights of parties litigating in 
Courts, that treaty as much binds those rights, and is as much to be 
regarded by the Court, as an act of Congress.” In the other, the 
Court says, “ our constitution declares a treaty to be the law of the 
land. It isconsequently to be regarded in Courts of Justice as equiva- 
lent to an act of the legislature, whenever it acts of itself, without 
the aid of any legislative provision” (5 New York Legal Observer, 
87, and cases cited). In a more recent case, in which a fugitive from 
justice was arrested in this country by a warrant of an United States 
Judge, under the French convention, appeal was made to the Su- 
preme Court for a habeas corpus, to discharge the prisoner; and the 
counsel grounded himself in his argument on the position that the 
Courts of the United States, and the Judges of those Courts can 
exercise no powers of a judicial character, and can possess no juris- 
diction except that which is conferred upon them under the authority 
of the constitution, by act of Congress; and,in pressing: his argu- 
ment, the counsel urged it as a conclusive consideration that the only 
ground upon which the claim of jurisdiction was rested, before and 
by the District Judge, is that of the treaty stipulations with France, 
and the means by which he acquired jurisdiction on application 
addressed to him by the diplomatic agent of the French government. 
The Attorney General, in his reply, discussed this position; so that 
the point was brought directly to the notice of the Court. The 
Court, in delivering their opinion in the case, commenced by reciting 
the provisions of the treaty, and adverting to the objection “that the 
treaty, without the aid of legislation, does not authorise an arrest of 
a fugitive from France, however clearly the crime may be proved 
against him; that the treaty provides for a surrender by the execu- 
tive only, and not through the instrumentality of the judicial power,” 
—answer, that “the mode adopted by the executive, in the present 
case, seems to be the proper one. Under the provisions of the con- 
stitution, the treaty is the supreme law of the land, and in regard to 
rights and responsibilities growing out of it, it may become a subject 
of judicial cognisance. The surrender of fugitives from justice is a 

VOL x, 34 
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matter of conventional arrangement between States, as no such obli- 
gation is imposed by the law of nations. Whether the crime charged 
is sufficiently proved, and comes within the treaty, are matters for 
judicial decision; and the executive, when the late demand of the 
surrender of Metzger was made, very properly, as we suppose, 
referred it to the judgment of a judicial officer. The arrest which 
followed, and the committal of the accused, subject to the order of 
the executive, seems to be the most appropriate, ifnot the only mode 
of giving effect to the treaty ” (5 How. R., 176, Metzger’s case). 

I find no authority controverting the rule laid down by the Su- 
preme Court in the above decisions, other than a decision by a State 
magistrate, in the case of Metzger, on habeas corpus, discharging him 
from the warrant issued by the President for his extradition, and set- 
ting him at liberty, because the United States Judge had no jurisdiction 
in the matter, under the treaty, without the aid of an act of Congress. 
This decision was placed upon the authority of a judgment rendered 
in England by a Court of Sessions, on the effect of an English treaty, 
and what gives the more remarkable aspect to the interference and 
conclusions of the State Judge is, that his opinion was pronounced 
after the decision of the Supreme Court, and with that case before 
him (New York Legal Observer, 367, Metzger’s case). 

Considering the proceedings before the commissioner as taken under 
the authority of the treaty alone, it appears to me the return shows 
enough to give him jurisdiction of the case. Complaint was made to 
the commissioner, under oath, that the prisoner had committed an 
assault, with intent to murder one James Balfe, in Ireland, and had fled 
from justice there to the United States, and was then within this dis- 
trict, and praying his arrest under the treaty. The commissioner issued 
a warrant under which the prisoner was arrested on that charge, on 
the 15th of June last, and on the 29th of the same month, he issued 
and delivered to the marshal, a warrant or order to the following 
tenor :— 

“ In the matter of Thomas Kaine.—This case having been heard 
before me, on requisition through Anthony Barclay, Esq., Her Bri- 
tanic Majesty’s Consul at the port of New York, that the said Kaine 
be committed for the purpose of being delivered as a fugitive from 
justice, pursuant to the provisions of the treaty made between the 
United States and Great Britain, August 9,1842. I find and adjudge 
that the evidence produced against the said Kaine is sufficient in law 
to justify his commitment on the charge of assault with intent to 
commit murder, had the crime been committed within the United 
States. Wherefore, I order that the said Thomas Kaine be commit- 
ted, pursuant to the provisions of the said treaty, to abide the order 
of the President of the United States in the premises. Given under 
my hand and seal, &c.” 


No evidence contradicting the averments in these warrants, is pro- 
duced on the part of the prisoner; but the original evidence upon 
which the commissioner acted, is, by consent of both parties, laid 
before the Court, and the fact that such requisition and complaint. 
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on oath, and the further fact that other evidence to prove the com- 
mission of the crime in Ireland, by the prisoner, was produced on the 
hearing, is indisputably established. 

The treaty does not, as is supposed by the counsel for the prisoner, 
provide that the requisition for the arrest of a fugitive, shall be made 
by one government to the other. It will bear the interpretation that 
the first application may be made by complaint on oath, to a Judge 
or Magistrate, without the intervention of either nation. The act of 
August 12, 1848, most plainly signifies that Congress so understood 
the obligations of the treaty on our part, and means it shall be exe- 
cuted in that sense. But if, to initiate the jurisdiction of a magis- 
trate under the treaty, it be necessary that a requisition be made for 
the arrest and commitment of a fugitive, I am of opinion the appli- 
cation in that behalf of a resident Consul sufficiently satisfies the 
terms of the treaty, he being by the common usage of nations, the 
agent of his government in municipal matters, not strictly of a diplo- 
matic character (Vatell Law of Nations, B. 2, § 34, 1 Kent, 42 
Wheat. International Law, 168, § 11; Henshaw’s Manual of Con- 
suls, 21, 22), and in that sense may be regarded an officer or proper 
authority within the contemplation of the treaty; and it is to be 
observed that the act of Congress gives jurisdiction of the subject to 
Judges and Commissioners without allusion to any requisition prece- 
ding or accompanying the complaint on oath. The same remark 
applies to the manner in which magistrates are authorised to act by 
the treaty, in the arrest and commitment of the fugitive; and the 
mutual requisitions spoken of by it, would therefore seem confined to 
the demand of the criminal to be delivered up. This being an exec- 
utive act, would properly be claimed by a diplomatic requisition 
addressed to the government. 

No doubt, in general practice, a call on the government either pre- 
cedes the application to a magistrate to arrest and detain the sup- 
posed fugitive, or is concurrent with it. Still I think the terms of 
the treaty are satisfied, ifthe competent ministers, officers, and autho- 
rities of Great Britain, prefer their application, under the treaty, in 
the first instance to a Judge or Magistrate; and that the Judge or 
Magistrate may therefore take action in the matter, without any 
communication with his own government. 

There being no evidence to this particular, other than the return 
and the requisition addressed by Her Britannic Majesty’s Consul to 
the Commissioner; it is to be assumed that the United States 
government had given no instruction or request that the subject 
should be acted upon by a judicial officer here ; yet in my opinion, 
the authority of the commissioner to take cognisance of it, on the 
application to him, was complete by force of the treaty. 

Another jurisdictional fact must, however, be established before 
the commissioner acquires full authority to adjudge in the case, 
although the subject matter be within his general jurisdiction as the 
proper magistrate to hear it, and that is, evidence that the crime 
pointed out by the treaty had been committed. The proceedings 
before the magistrate are to be regarded as now before the Court, to 
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the same effect as if brought there by certiorari; and, in inquiring 
into the cause of commitment, the Court must see that there is pro- 
bable cause to believe the prisoner committed the offence charged 
against him (4 Dall., 418, The United States vy. Burr, 1 Burr, Court 
trial 11, 97). Hence this writ on habeas corpus will do no more than 
determine whether there was legal evidence upon the face of the 
papers, conducing to prove such probable cause (Ingersoll on Hab. 
Corp., 28, B. Cranch, 148). It belongs to the magistrate to decide 
upon the credibility and effect of the testimony, and his decisions can- 
not be revised here (4 Barb. S. C. Rep., 35, Bennac’s case). The 
form of the proof is not so material on an application to answer and 
commit, as on atrial; because any magistrate may commit on an 
affidavit taken before another (4 Cranch, 128, 129, Bolman and 
Swartwout’s case). And even if the evidence on the arrest and 
commitment of the accused, was wholly irregular and insufficient to 
authorise the detention of the prisoner, the Court will not discharge 
him on habeas corpus, if on looking into the case, they find probable 
cause for detaining him, but will bail or remand him at discretion 
(1 Chitty C. La., 129). 

The original deposition and information proving the crime was not 
produced. A certified and sworn copy was given in evidence. This 
is not competent proof at common law, and unless the provisions of 
the act of Congress authorising inferior evidence, may be resorted to 
when the proceedings are instituted under the treaty alone, there 
would be no legal evidence tending to charge the crime upon the 
prisoner. There is some technical difficulty in appropriating the 
provisions of the act to a proceeding wholly under the treaty as the 
present must be if the commissioner is not an officer empowered by 
the statute to take cognisance of the matter, inasmuch as the word- 
ing of the second section seems to import that the mode of proof 
authorised thereby, is limited to the particular offenses named by the 
statute: “In every case of complaint as aforesaid,” are the terms of 
reference connecting the subject matter of the two sections, and 
should be understood, in the absence of all other evidence of the 
intention of Congress, as restricting the statutory proof to a proceed- 
ing under the statute. The title to the act denotes a broader pur- 
pose, and that the statute was not enacted with a view to communi- 
cate jurisdiction to the various Judges and Commissioners theréin 
r ferred to, but to aid and amplify the powers derived by them from 
the t eaty. It is “ An act for giving effect to certain treaty stipula- 
sions between this and foreign governments, for the apprehension 
and delivering up of certain offenders.” This language plainly sig- 
nifies that the legislature intended to supply an auxiliary to the treaty 
stipulations, and there being nothing in the enactment of the second 
section necessarily confining its operation to a proceeding before the 
officers named in the first, it would be giving no more than reason- 
able effect to it, to consider the method of proof thereby authorised 
as alike applicable to a complaint made directly under the treaty. 
The terms of the section are—“ That in every complaint as afore- 
aid, and of a hearing upon the return of the warrant of arrest, 
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copies of the deposition upon which an original warrant in any such 
foreign country may have been granted, certified under the hand of 
the person or persons issuing such warrant, and attested upon the 
oath of the party producing them, to be true copies of the original 
depositions, may be received in evidence of the criminality of the 
person so apprehended.” The authenticating evidence in this case 
was prima facie sufficient to justify the commissioner receiving the 
complaint and deposition, and that with the corroborative evidence 
produced, was pertinent to prove the crime charged, and that it was 
committed by the prisoner, and this Court has no capacity in law to 
decide that the magistrate determined these points erroneously. This 
doctrine is fully sanctioned by the Supreme Court of this State, when 
the habeas corpus is issued under the State statute (4 Barb. R., 35, 
Bennac’s case). In my opinion, accordingly, the habeas corpus must 
be dismissed, even if the commissioner had no jurisdiction in the 
matter other than what he derived from the treaty, because nothing 
was done before him in any way conflicting with the directions of 
the statute, and because the provisions of the second section of the 
act, apply as well to a magistrate acting under a treaty as to the 
officers designated by the statute, and give to the copy of the origi- 
nal deposition the same effect as the original would have had in law 
if made in this country. 

But, in my opinion, the commissioner comes also under the descrip- 
tion of officers named in the act, and all the proceedings before him 
were fairly within its purview. 

Before stating the reasons for this conclusion, it is proper to advert 
to an objection raised on the part of the prisoner, that Congress, in the 
enactment of the statute, has gone out of and beyond the stipulations 
of the treaty, and the treaty being the supreme law of the land, the 
statute becomes thus nugatory and void. I am not able to discover 
such discordance between the two laws as that one must necessarily 
displace the other; on the contrary, | think they substantially coin- 
cide in those particulars upon which both operate, and that the differ- 
ences between the two are no more than that the Legislature has 
extended its enactments beyond the provisions of the treaty. The 
inquiry, consequently, is not which authority must prevail, if both 
cannot be executed, but whether Congress is debarred by the exist- 
ence of a treaty from adopting new and more enlarged regulations 
upon the topics embraced within the treaty compact. The legisla- 
tion, it is to be observed, is wholly domestic and infra-territorial, and 
does not assume to interdict or diminish the engagements of the treaty. 
It would seem that this statement of the action of Congress would of 
itself supply an answer to the objection. It is incontestibly within 
the competency, and at the discretion of Congress, to provide by law 
for the extradition of criminals escaping from foreign countries to 
this, without regard to any reciprocal obligations on the part of the 
home country of the fugitive towards us. This is entirely a matter 
of domestic policy. The provision may be merely to expel them from 
our territories, or to re-convey them to the country from which they 
fled, as may be most consonant with our security or interests; and 
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no one can question the right of the government to enforce such a law 
within our own dominions. Had this statute directed the delivery 
up on requisition, or the expulsion without demand, of British sub- 
jects, guilty of other crimes committed abroad than those enumerated 
in the treaty, no well grounded objection, in my judgment, could be 
taken to the validity of the law. Whether, then, the Act of August 
12, 1848, be regarded as merely auxiliary to the treaty, or a substan- 
tive law taking effect independently of any treaty compact, the pow- 
ers imparted and the directions given by it would be of like obliga- 
tion and effect in the Federal Court. The point now under consider- 
ation can only be of moment in case the Commissioner who acted in 
this matter is not an officer named in the law, for if the description in 
the statute embraces this officer, then all foundation for the objection 
is removed, as he is clothed with all the powers conferred by the Act. 
The enactment is, “It shall and may be lawful for any of the Jus- 
tices of the Supreme Court, or Judges of the several District Courts 
of the United States, and the Judges of the several State Courts, and 
the Commissioners authorised so to do by any of the Courts of the 
United States, are hereby severally vested with power, jurisdiction, 
and authority upon complaint made on oath,” &c. ; and the 6th sec- 
tion provides “ That it shall be lawful for the Courts of the United 
States or any of them, to authorize any person or persons to act as 
Commissioner or Commissioners under the provisions of this Act ; and 
the doings of such person or persons so authorised, in pursuance of 
any of the provisions aforesaid, shall be good and available to all in- 
tents and purposes whatever.” 

The enactments taken together empower Commissioners already 
in office to execute the Act when authorised so to do by any of the 
Courts in the United States, as also such Commissioner or Commis- 
sioners as may be specially designated and appointed by such Courts 
to that particular service. The difference between the Act. and treaty 
in this particular consists in substituting for “ magistrates,” named in 
the latter “ Commissioners,” referred to in the former; and accord- 
ingly, instead of all Magistrates of the general and States govern- 
ments being employed by the Legislature to perform the service, the 
authority is limited to Judges as a portion of that generic class; and 
Commissioners of the United States Courts, in their capacity of ma- 
gistrates solely, would be excluded frem jurisdiction under the Act. 
They must be authorised to take cognizance of the subject, by some 
Court of the United States (sec. 1), or be specifically appointed to that 
duty (sec. 6), to constitute them the officers described by the Act. 

I think the rule of the Circuit Court for this district, adopted in 
October term, 1850, and entered upon the minutes of the Court, Jan. 
21, 1851, fulfils either or both requirements of the law. That rule 
designates and appoints various ex officio persons (of whom the Com- 
missioner in this case was one), commissioners to execute all the 
powers and to perform all the duties authorised and empowered by 
any Act of Congress having relation to such commissioners, or their 
duties or powers. The same rule in substance had been in force 
within this district since 1838, and the Commissioners by virtue of 
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such appointment had performed the duties of Judges and Magis- 
trates in criminal matters subsequent to the Act of Augtist 23, 1842, 
and notoriously superseded, in that respect, the employment of State 
Judges and magistrates ; and except in capital cases of extraordinary 
importance, they relieved the United States Judge of that duty also 
in this district. It is believed such was the case pretty universally 
throughout the United States, and that persons accused of crimes 
against the United States were arrested, examined, committed, or 
bailed by this class of officers; and no other standing Commissioners 
are known to the practice of the United States Courts, or are author- 
ised by its laws to be appointed by the Courts. In 1842, Congress 
had conferred criminal jurisdiction on these officers. It is obvious, 
from the first section of the Act of 1848, that a class of Commission- 
ers being in office, and exercising similar powers with those then 
conferred, were in the contemplation of Congress; and it would be 
giving no more than the ordinary effect to the language of the first 
section, to understand it as applying to Commissioners so appointed 
by the Circuit Courts or District Courts exercising Circuit Court 
powers, as to be authorised to take cognizance of criminal accusa- 
tions. 

In this aspect of the subject, there might be fair room to question 
whether any new action of the Courts could be requisite to authorise 
such Commissioners to take proceedings under the Act of 1848. They 
might be reasonably intended to be so authorised by virtue of the 
plenary powers conferred by their original appointment, or even by 
the mere fact of being appointed, because the jurisdiction in matters 
of a criminal character enlarged or varied from time to time by Con- 
gress, might well be regarded as incident to their office. 

This topic need not, however be pursued, inasmuch as the Circuit 
Court of this district, after the passage of the Act of August 12, 1848, 
republished the standing order of appointment with additions and 
alterations, not diminishing any way the powers the Commissioners 
previously had, but manifestly designed to confer on them jurisdic- 
tion in all cases within the competency of the Court to grant. The 
language of the appointment appears to have been studiously chosen, 
with a view to give those officers a capacity to act in any matter 
which, by appointment of any existing Act of Congress, appertained 
to Commissioners created by the Court. I can perceive no reason to 
question that the order of 1850 authorises the Commissioners in office 
to do every act in that capacity which the Court could empower them 
to perform, and is a full execution of the authority given the Court by 
the first and sixth sections of the Act of 1848, as compleiely such as 
if the Act had been recited in the order of the Court. 

If, under any reasonable rules of construction, the sixth section of 
the Act of 1848 might be held to require an appointment of Commis- 
sioners to act under the treaties referred to, toties quoties, as the par- 
ticular cases occur, I suppose it might still be an adequate fulfilment 
of that requirement to designate by a standiug order those Commis- 
sioners, or any one of them, as the Commissioner to that end, and 
such permanent designation would be no less efficacious than if reite- 
terated on the happening of every case calling for his action, 
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But it is needless to theorise on that subject. Comparing the order 
of the Court with the terms of the statute, I am of opinion that the 
Commissioner in this instance was authorised to take cognizance of 
the case under the statute, and that there was produced before him 
legal evidence to prove all the facts necessary to the exercise of his 
jurisdiction over the case; and the evidence, it appears to me, 
showed at least probable cause, for the arrest of the prisoner. His 
offence not being bailable here, the Court has no power in such case 
other than to remand him under his original commitment. 

Whether the proofs were produced solely under the authority of 
the treaty or that of the statute, I hold the commissioner to be clothed 
with competent authority, and having also jurisdiction over the sub- 
ject; and there being before him legal evidence tending to prove that 
the offence charged against the prisoner, and named in the treaty, 
was committed by him, the writ of habeas corpus allowed in this case 
must be discharged, and the prisoner be remanded to the custody of 
the Marshal, under the commitment of the Commissioner. 








N. D. Superior Court. 
(City of New York.) 
(April General Term, 1852.) 
Before SANDFORD, DUER, and BOSWORTH, Justices. 


Betuvet Puetes, Respondent, against James A. Wi.LtiAMson AND 
James Bisuor, Appellants. 


Under a bill of lading in the usual form, the conveyance and delivery of the goods is a condi- 
tion precedent to the right of the ship-owner or master to the payment of freight. 

Hence, freight paid in advance, if the goods have not been carried and delivered according to 
the bill of lading, may in all cases be recovered back, unless there is a special agreement to 
the contrary. aie 

The rights of the shipper in this respect are not affected by the exception in the bill of lading 
of the dangers of the seas. The effect of this clause is only to exempt the ship-owner from 
his common law liability for the value of the goods when lost by the perils of the sea. 

Held, that the plaintiff was entitled to recover back the freight which he had advanced, on 
goods shipped for California, although the voyage had been broken up and the delivery of 
the goods prevented by the dangers of the sea, there being no existence of a special contract 
varying that contained in the bill of lading. 


On the 31st of January, 1848, the plaintiff shipped at New York, 
in good order, a quantity of merchandise, on board of a barque called 
the Undine, belonging to the defendants, bound for California and 
Oregon. The master of the barque signed and delivered to Phelps 
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a bill of lading in the ordinary form, which acknowledged the 
receipt of the goods on board in good order, and stated that they 
were “ to be delivered in like good order, and well conditioned, at the 

ort of San Francisco (the dangers of the seas only excepted) to N. K. 

enton, or his assigns, he or they paying freight for the said mer- 
chandise, as for merchandise with primage and average accustomed.” 
The freight and primage amounted to $774,;3;. After the goods 
were on board and the bill of lading had been delivered, the plaintiff 
paid or advanced the amount of the freight and primage to the 
defendants. Whether this was advanced in anticipation of the per- 
formance by the defendants, of their contract to deliver the goods 
safely and in good order in California, as is alleged in the complaint, 
or was a payment of freight in advance upon an agreement on his 
part to take the risk and dangers of the seas, in consideration of the 
defendants receiving the goods on board and undertaking to carry 
them, as is set up in the answer, but denied by the reply, there is no 
evidence either the one way or the other, except such as is to be 
inferred from the fact that the amount of the freight and primage 
was actually paid in advance at New York. No evidence, in rela- 
tion to the fact of payment being made, or the time when, or cir- 
cumstances under which it was made, was given. The pleadings 
show the fact that it was made after the goods were shipped. 

The barque sailed from New York on the 2d of Feb’y, 1848, “ and 
on the voyage the said barque encountered perils of the seas, and 
became disabled thereby, and was thus prevented from completing 
the voyage or delivering the cargo.” The voyage was broken up 
and abandoned, and the barque as well as the goods were sold and 
disposed of by the master. This action was brought to recover back 
the $774,33, and interest from the time it was advanced. The Judge 
before whom it was tried, decided that the plaintiff was entitled to 
recover, and directed a judgment to be entered for the plaintiff for 
$926,';;. the amount claimed, to which decision the defendants 
excepted. Was that decision correct? That is the only question 
presented by the appeal. 


Wm. M. Evarts, for the respondents, made and argued the following 
points : 


I.—The defendants contracted with. the plaintiff by a bill of lading, 
to convey in the barque Undine, certain merchandise, from New 
York to San Francisco, for freight and primage, amounting to 
$774 31. 

This sum the plaintiff paid in advance. 

The voyage was never completed, nor the plaintiff’s cargo deli- 
vered by defendants, the barque having “encountered perils of the 
seas, and become disabled thereby, and thus prevented from com- 
pleting the voyage or delivering the plaintiff’s cargo.” 

II.—The freight money having been paid for the carriage of the 
plaintiff’s cargo, the consideration of its payment has wholly failed, 
and it is recoverable back (3 Kent Com., p. 226, 4th ed.; Watson v. 

VOL X. 35 


















274 THE NEW-YORK LEGAL OBSERVER. 
N. Y. Superior Court.—Bethuel Phelps against James A. Williamson and James Bishop. 


Duykinck, 3 Johns. R., 335; Detouches v. Peck, 9 Johns. R., 210; 
Griggs v. Austin, 3 Pick., 20; Pitman v. Hooper, 3 Sumn., 66; 
Mashiter v. Buller, 1 Camp., 84. 

Il.—The exception in the bill of lading of “the dangers of the 
seas,” touches only the liability of the ship-owner in respect of the 
cargo lost by such dangers. In the frustration of the voyage by such 
dangers, the ship-owner earns no freight; he has no claim for it, if it 
has not been paid ; he must refund it, if it has been paid, in expecta- 
tion of his earning it. 

IV.—The judgment below shculd be affirmed with costs. 








T. Romeyn, for the appellants, made and argued the following 
points: 


I.—The goods were not delivered through the dangers of the seas, 
which were excepted from the contract by the bill of lading. 

The complaint does not aver any negligence or unskilfulness. 

The proof showed that the voyage was broken up through perils 
of the seas, and that the vessel thereby became disabled (see 
Schooner Reeside, 2 Sumner, 567; 1 Phillips on Ins., 635). 

I].—The provision in the bill of lading that the consignee or his 
assigns are to pay freight, does not absolve the consignor from lia- 
bility, nor oblige the master or ship-owner to look to consignee alone. 
This provision is intended only for the benefit of the master (3 Kent, 
6 ed., 222; Tapley v. Martins,8 Term. Rep., 451; Shephard v. De 
Bernales, 13 East., 565; Abbott on Shipping, 415, 416). 

Iil—The payment by the consignor of freight in advance was 
absolute and unconditional. 

IV.—The freight having been paid in advance, without an agree- 
ment to return it, it is a presumption of law that it is not to be 
returned, if the voyage fails without the fault of the ship-owner, and 
through the excepted dangers. 

Ist. Such isthe rule of the English law (Anonymous case, 11 Show- 
ers, 283; De Silvale v. Kendall, 4 Maule and Sel., 37; Saunders v. 
Drew, 3 B. and Ad., 445). 

2d. It is on principle. 

3d. The rule in the Courts of this State is not so settled as not to 
admit of further consideration (3 Kent, 227, Note C). 


By the Court.—Boswortu, J.—The rights of the parties under the 
contract evidenced by the bill of lading, if they are to be determined 
by that only, are free from doubt. The conveyance and delivery of 
the goods by the defendants is a condition precedent to their right to 
freight. The contract is in its nature an entire contract, and must 
be completely performed by the delivery of the goods at the place of 
destination, to subject the shipper to a liability to pay any freight. 
The cases in which a partial payment may be claimed, upon princi- 
ples of equity, as applicable to particular circumstances, are excep- 
tions to the general rule, and have no bearing upon this (Angell on 
Law of Carriers, p. 383 ; Abbott on Shipping, 272; 83d Kent’s Com., 
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219). The clause, “the dangers of the seas excepted,” does not 
affect the question whether freight has been earned or not. The 
whole effect of that is to exempt the carrier from his common law 
liability to deliver or pay for the cargo when the loss or non- 
delivery of it results from that cause. 

The defendants’ counsel contends that when freight has been paid 
in advance, and the voyage is broken up by the danger of the seas, 
without any fault of those rightfully in charge of the ship, the freight 
cannot be recovered back, unless it was paid on an agreement that 
it should be returned on the happening of such an event. He 
relies on 2 Showers 283, and Blakely v. Dixon, 2 Bos. and Pul., 321; 
Andrew v. Moorhouse, 5 Taunt., 485; De Silvaile v. Kendall, 4 Mau. 
and Sel., 37 ; Saunders v. Drew, 3 Barn. and Ad., 445, and Mansfield 
v. Maitiand, 4 Barn. and Ald., 552, as authorities in support of this 
proposition. 

Neither of these cases is directly in point, or necessarily conflicts 
with the decision in Griggs et al. v. Austin et al., 3 Pick., 20, 
which is an express adjudication upon a state of facts precisely simi- 
lar to that presented by this case. In Griggs v. Austin, the bill of 
lading was in the same form as that in this case, except that in the 
former, after the words “ he or they paying freight for the said goods,” 
were added the words, “ nothing being paid here.” In that case, as 
in this, the freight was paid in advance, no deduction was made from 
the usual freight on account of advance payment, and there was 
no express agreement that freight was to be allowed at all events. 
The ship was stranded before reaching her port of destination. The 
plaintiff’s right to recover back the money was opposed, on the 
grounds that the freight had been paid in advance, and that there 
was no agreement to refund it in case of such a loss of the voyage 
as had occurred, and which, without any fault of the defendants, 
had made it impossible for them to complete the voyage and deliver 
the cargo at the port of delivery. All the decisions on which the 
defendants in this case rely were cited on behalf of the defendants 
in that. The report of it states that it was argued at much length. 
Parker, Ch. J., in his opinion, examines those cases and distin- 
guishes them from Griggs v. Austin. The true rule was declared to 
be “that freight is the compensation for the carriage of goods, and 
if it be paid in advance, and the goods be not carried by reason of 
any event not imputable to the shipper, it is to be repaid, unless 
there be a special agreement to the contrary.” 

In Andrews et al. v. Moorhouse, 5 Taunt., 435; De Silvaile v. Ken- 
dall, 4 Mawle and Sel., 37; Mansfield et al. v. Maitland, 4 Barn. and 
Ald., 582, and Saunders v. Drew, 3 Barn and Ad., 445, the rights of 
the parties depended upon the effect and meaning of particular clauses 
of a charter party of affreightment. The construction put upon the 
clauses in question was, that by them, the parties had stipulated that 
the payment of the freight, which had been advanced, should not — 
depend upon the performance of the voyage, but should be made abso- 
lutely and unconditionally at the times mentioned in the charter party. 

In De Silvaile vy. Kendall, Lorp Exxensorovcn, Ch. J., said: “ By 
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the policy of the law of England, freight and wages, strictly so called, 
do not become due until the voyage has been performed. But it is 
competent to the parties to a charter party, to covenant by express 
stipulations in such manner as to control the general operation of 
law. The question in this case is, whether the parties have not so 
covenanted by the stipulations of their charter party. If the charter 
party be silent, the law will demand a performance of the voyage, 
for no freight can be due until the voyage is completed.” The char- 
ter party is an instrument inter partes. The ship-owner covenants to 
do certain things, and the shipper, “ in consideration of the premises,” 
agrees to pay freight as therein specified. When he covenants to 
pay parts of it at different periods of the voyage, or the whole of 
it when the goods are on board, it is not a violent construction to 
hold that the covenants of the shipper find their consideration in the 
covenants of the ship-owner and that where a failure to complete 
the voyage, or, in other words, of the ship-owner to perform the cov- 
enants on his part, results from inevitable accident, the non-perform- 
ance is excused and so much of the freight as was agreed should be 
paid in advance would be the loss of the shipper, and so much as 
was made payable on performance of the voyage would be the loss 
of the ship-owner. 

The first count of the declaration in Blakely v. Dizon et al., 2 Bos. 
and Pul., 321, was (obviously framed with a view to this distinction, 
although it was held bad on demurrer. It alleged that the defend- 
ants in consideration that the plaintiif at his special instance and 
request had received and taken on board certain goods to be carried 
from London to Surinam, promised to “ pay him the money due to him 
for freight and carriage of the same on the delivery of the bill of 
lading thereof to them,” and averred the delivery of the bill of 
lading by reason whereof the defendants became liable. Lorp 
Epon, Ch. J., said: “ Nothing could be due on the delivery of the 
bill of lading but by special contract, for prima facie the freight is 
not due until the arrival of the goods.” 

Cuamsre, J., said: “ The receiving goods on board to be carried to 
a foreign port is a good consideration to found a promise to pay the 
freight immediately. But in this case the plaintiff states a promise 
to pay the money due for freight on the delivery of the bill of lading. 
* * * The plaintiff has not stated any special manner in which 
anything has become due for freight. I am therefore clearty of 
opinion that the first count of the declaration is bad.” 

In Griggs v. Austin, Parxer, Ch. J.,says: “That a contract of the 
nature, first supposed by Cuampre, J., may be made,” so that it will 
be considered as executed by the mere lading of the goods, we do 
not doubt ; but we cannot think that such a contract can be implied 
from the mere fact of the freight’s being paid down, because reasons 
may and often do exist for exacting this, without any intention to 
vary the legal liabilities of the parties.” 

It is undoubtedly competent for the parties to contract upon any 
terms they may think proper; and the shipper may agree to pay 
freight in advance in consideration of the carrier’s promise to receive 
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the goods on board and to undertake to carry and safely deliver them 
at some other port. In such a case the carrier is entitled to the 
freight according to the contract, and if the performance of the pro- 
mise on his part becomes impossible by act of God, he is excused 
from non-performance and the loss falls on the shipper. This would 
be so on general principles applicable to all contracts where the 
thing done or money paid by the one party is the consideration of a 
promise of the other party to do something on his part. If perform- 
ance becomes impossible through some overruling necessity and with- 
out the fault of the party promising, the other party cannot recover 
back the money paid, nor for the thing done. 

It is also a well-settled principle of law, that where money is paid, 
or a promise made by one party in contemplation of some act to be 
done by the other, and the doing of which is the sole consideration 
of the right to receive payment or require a performance of the pro- 
mise, and the thing stipulated to be done is not performed, the money 
may be recovered back, or the promise founded onjsuch considera- 
tion may be avoided between the parties to the contract. 

In this case, by the settled principles of law, and the legal effect 
of the contract as evidenced by the bill of lading, the right to freight 
depended on the performance of the voyage and a delivery of the 
goods at San Francisco. The goods were not carried to that port. It 
was no fault of the shipper. After the contract had been made, and 
the legal rights and liabilities of the parties had become fixed, the 
shipper advanced the freight. The act, the doing of which entitled 
the defendants to it, has not been done. The defendants have not 
performed the acts, the performance of which was a condition pre- 
cedent to their right to require payment. The consideration for the 
advance has failed, and the defendants must refund the money. 
Srory, J., in Pitman v. Hooper, 3 Sumner, 66, comments on the 
case in 2 Shower R., 283, as one loosely reported, and not easily 
reconcileable with strict principle, and declares his opinion of the 
law to be, that in the ordinary case of freight paid in advance, if the 
voyage is not performed, the shipper may recover it back unless it 
was paid under an express agreement to the contrary. 

Ch. J. Kent, in Watson v. Duyckinck, 3 J. R., 335, and in his Com., 
Vol. 3, p. 226, lays down the rule of law applicable to this subjecller, 
it was decided to be, in Griggs v. Austin; Mashiter v. Buas, 
1 Camp., 84, is to the same effect. We are of opinion that there 
is no error in the decision excepted to, and the judgment appealed 
from must be affirmed with costs. 
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PROPERTY OF CASKS es gees IN WHICH LIQUOR 


The extent of transactions and trade in which liquids and other 
articles are sold by manufacturers in casks and vessels, which casks 
and vessels are ordinarily returned to the manufacturer when the 
contents are consumed, makes the following case, among the latest 
decided by the late lamented Judge Sandford, of the Superior Court, 
an interesting one. 


N. D. Superior Court. 
General Term, May 29, 1851. 
- Before SANDFORD, DUER, and BOSWORTH, Justices. 
Samvue. Weseorr v. Atrrep E, Tinton. 


A sale of ale in barrels, accompanied with a stipulation as to the price or value of the barrels 
in case the same are not returned, is not necessarily a sale of the barrels. 

Where the evidence shows a mutual understanding that the barrels shall be returned as soon 
as the aleis drawn out, if such return is practicable, and the ale is drawn out and 
the barrels are capable of being returned, the seller of the ale has a right to insist on 
such return, and (after demand and refusal) to sustain an action for the barrels or their 
value. In such a case, the purchaser of the ale is a bailee for use of the barrels. 

The seller of the ale has the same rights as to the barrels against a purchaser of the ale from 
his vendee, who acquired the barrels upon a similar understanding. But : 

Semble. A bona fide purchaser of the barrels from the first vendee of the ale, could success- 
fully resist the claim of the original vendor to reclaim the barrels. 


This was an action brought by the plaintiff, who is a manufac- 
turer of beer, to recover damages for the detention of certain beer 
barrels. It was tried 20th October, 1851, before Chief Justice Oak- 
ley, who directed a verdict for the plaintiff, subject to the opinion of 
the Court at General Term, upon a case to be made (Code 1851, sec. 
264). The cause came before the General Term, upon such case. 

It appeared that the ale was originally sold by the plaintiff to 
Sherburne & Son, of Boston, who again sold to the defendant. 
Sherburne & Son failed early in 1850, and subsequently went, into 
bankruptcy. About the time of their failure, application was made 
for the return of the barrels, and a portion were returned, some of 
them being a part of those which had been received by the defend- 
ant. Sherburne & Son gave an order on the defendant for the 
remainder of the barrels in his possession, to the plaintiff, but they 
were not returned. Subsequently personal demand for the barrels 
was made of the defendant, who declined to restore them. Subse- 
quent to this the defendant settled for the barrels (as he claimed) by 
giving up a protested note of Sherburne & Son to their assignee in 
bankruptcy, who accepted it as a settlement. The defendant con- 
tended upon the evidence that the purchaser of the ale had an abso- 
lute right to keep the barrels at two dollars apiece. The plaintiff 
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on the contrary, contended that the evidence showed only that in 
case of loss or destruction of the barrels, or bona fide inability to 
return them by reason of the exigencies or accidents of trade, the 
purchaser was discharged from liability by paying that sum per bar- 
rel, but that when empty and capable of being returned, the manu- 
facturer’s right of property therein continued and he could insist on 
their return. 


Geo. Bowman, for plaintiff. 
J. R. Jessup, for defendant. 


By the Court—Sanvrorp, J.—There was no sale of the barrels by 
the plaintiff to Sherburne & Son. 

The evidence shows that when the plaintiff sold ale to that firm, 
he loaned to them the barrels in which the ale was contained, to be 
returned to him as soon as the ale was drawn out; with an agree- 
ment that if, for any cause, it became impossible for Sherburne & 
Son to return any of the barrels, they should pay for such barrels at 
a rate stipulated. 

This agreement was for the benefit of those purchasers, so that 
instead of being subjected to a suit for a tort in the event of their 
default to return all the beer casks at the proper time, they should 
be liable only for their value as upon a contract of sale at a fixed 

rice. 
. When the beer casks in question were delivered to Sherburne & 
Son, they were the property of the plaintiffs. If they had been lost 
on the voyage to Boston, or burnt after their arrival there, the loss 
would have been his, and they continued to be his property up to the 
period that Sherburne & Son delivered them to the defendant. 

The cases of Smith v. Clark, 21 Wend., 83, and. Norton v. Wood- 
ruff, 2 Comst., 153, to which we were referred, are not analogous— 
those were instances of the exchange of wheat for flour—the flour 
to be received was not to be the product of the wheat delivered. 
There was no stipulation or expectation that the flour to be returned 
was to be manufactured from the wheat so delivered. 

The Courts therefore held that there was no bailment of the wheat ; 
that it was a sale payable in flour, and that the title to the wheat 
passed on its delivery. Here, by the contract between the plaintiff 
and Sherburne & Son, the casks in which the ale was delivered, 
branded with the plaintiff’s name—the specific thing were to be 
returned and not a substitute. It is, therefore, more like the case of 
Mallory v. Willis, 4 Comst., 76, where flour to be made out of the 
wheat delivered was to be furnished to the owner of the wheat, and 
the Court of Appeals decided that it was a bailment of the wheat 
and not a sale. And see 2nd Kent’s Com., 755, note 1, 7th ed.; 
Sargent v. Gile, 8 New Hampshire R., 225, and King v. Humphrey, 
10 Penn. R. (by Barr) 217. 

We were also referred to a case in the Supreme Court in this dis- 
trict (Wescott v. Zhompson) involving in part the question presented 
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here. That Court, reversing the finding of a referee, appears to have 
held on the evidence that there was a Sale of the casks and not a 
bailment. The facts presented were somewhat different from those 
in the case before us. The plaintiff seems to have relied mainly 
upon proof of a usage in the trade, and it was shown that he received 
in return the barrels of other brewers in lieu of his own. These 
circumstances probably influenced the judgment of the Supreme 
Court in giving their decision upon the contract, and they make the 
case to differ so far from the one before us, that it does not possess 
the weight of an authority on the point. After fully regarding the 
views of that learned Court, so far as the two cases are analogous, 
and carefully considering the point as it is presented to us, we were 
entirely convinced, as we have already stated, that the contract was 
one of bailment, and that there was no sale of the casks to Sher- 
burne & Son. 

The right set up by the defendant remains to be considered. He 
claims to be a purchaser of the casks in good faith, and to have 
the superior equity to retain them. 

But first he takes the ground that Sherburne & Son had the elec- 
tion, if the delivery to them were a bailment, to keep the casks, if 
they thought proper, and to pay for them at the stipulated price. 

We do not so understand the contract. If the casks were in the 
store of Sherburne & Son empty, we have no doubt the plaintiff 
could compel their delivery to him, and maintain an action of reple- 
vin, if such delivery were refused. The privilege to account for the 
casks at the price agreed, was applicable only to the case’of an ina- 
bility to return the casks, not to a voluntary retention of them. 

They might be unable from various circumstances, and an instance 
of a sale of the ale in casks to a remote town or a distant port, 
might be one of those circumstances. Without speculating, however, 
upon the precise nature or degree of the inability which would have 
entitled Sherburne & Son to pay for the casks instead of returning 
them, it is clear that such inability was the sole ground and extent 
of the privilege. 

Next, the defendant’s right as a purchaser. While we hold the con- 
tract to have beena bailment only, at the same time we are prepared 
to say, that as against the plaintiff the agreement for receiving the 
value of the casks which Sherburne & Son were unable to return, 
would in favor of a bona fide purchaser of the casks from them, 
without notice of the bailment, be evidence of an authority to them 
to sell the casks. It would be so on the ground, that the plaintiff in 
favor of such a purchaser ought to be estopped by that agreement, 
and the apparent ownership of Sherburne & Son from denying that 
they had such an authority. 

But the defendant does not stand in the position of a purchaser 
in good faith, who has paid value upon the strength of Sherburne & 
Son’s right to sell the casks. He bought the ale of them, with the 
understanding that the barrels were to be returned, or to be paid for. 
They were not paid for. The ale was sold to him when it was 
delivered. The barrels were not. If he had the pure option of 


























THE NEW-YORK LEGAL OBSERVER. 281 
N. Y. Supreme Court.—D. Dows and I. B. Carey v. H. G. Hotchkiss and L. B. Hotchkiss. 








electing to keep the casks and pay for them, he did not exercise the 
right. There is no evidence that he ever thought of keeping them 
until after Sherburne & Son failed. After that event, and some 
months after the casks had been demanded of him in behalf of the 
plaintiff, he attempted to pay for the casks to the assignee in bank- 
ruptcy of Sherburne & Son by offsetting their value against a pro- 
tested note of that firm held by him. It does not appear that he had 
this note when the firm failed or when the casks were first demanded. 
And after that, it was too late for him to influence the plaintiff’s 
right'as the real owner, to have the casks returned to him. 

Besides all this, the evidence would warrant a jury in finding that 
the defendant received the casks from Sherburne & Son on the same 
terms and conditions that they received them from the plaintiff, and 
a he never had a right to elect to become the purchaser of the 
casks. 

On both grounds we are clear that he had no just claim to with- 
hold the casks from the plaintiff, and there must be a judgment for 
the latter for the amount of the verdict. Judgment for plaintiff. 








N. 0. Supreme Court. 
(Munroe County.) 


July Special Term, 1852. 
Before Mr. Justice 8S. L. SELDEN. 


Davin Dows anv Ira B. Carzy v. Hiram G. Horcuerss ann Leman B. 
Horcuxiss. 


PLEADING——COMPLAINT DRAWN IN FORM OF A DECLARATION AT COMMON LAW. 


A complaint may be drawn in the same language that had been used prior to the passage of 


po code where the language is appropriate and not inconsistent with any provision of the 
e. 


The complaint in this case is drawn in the precise form of a decla- 
ration at Common Law, and contains four counts. 

1, A count in indebitatus assumpsit for work and labor done, and 
materials found. 

2. A count upon a quantum meruit for work, labor and materials. 

3. An indebitatus count embracing goods sold and delivered, 
money lent, and advanced, money paid, and money had and re- 
ceived; and 

4. A count upon an account stated. 

The defendant moves to set aside the entire complaint, as not 


drawn in conformity to the enactments of the code, or to strike out 
VOL. x. 36 
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portions of it as irrelevant and redundant ; or that it be amended so 
as to be made more definite and certain, or for such other relief as 
as he may be entitled to. 

No objection is taken by the plaintiffs to the notice of motion on 
account of its omitting to point out the precise portions of the com- 
plaint alleged to be redundant, or to specify wherein it is defective in 
any other respect ; but the whole question as to the propriety of the 
frame of the complaint is presented at large to the Court. 


A. Worden, for plaintiffs. 
O. H. Palmer, for defendants. 


Sextpen, J—The defendants’ counsel rests his objections to the 
complaint 

1. Upon sec. 140 of the code, which abolishes all existing forms of 
pleading inconsistent with that act. 

2. Upon sec. 142, sub. 2, which provides that a complaint shall 
contain “a plain and concise statement of the facts constituting a 
cause of action without unnecessary repetition,” and 

3. Upon the general object and design of the code, which is de- 
clared in its title to be “to simplify and abridge the practice, plead- 
ings and proceedings of the Courts.” 

The whole argument against this complaint is drawn from these 
three sources, and I will therefore consider them separately. 

What then is the force and effect of the provision in sec. 140, abol- 
ishing the existing forms of pleading ? , 

It will be observed, that originally this provision was absolute, and 
read as follows: “ All the forms of pleading heretofore existing are 
abolished ”—while in the amended code it is limited to such forms as 
are “ inconsistent with the provisions” of that act. 

In its present modified form, the clause can scarcely be said to 
have any effect, for the reason that all pre-existing rules and forms 
repugnant to or inconsistent with the code, would necessarily be 
abrogated by it, without any such provision. 

But for the purposes of illustration, and to make the matter clear, 
let us see what would have been its effect if continued in its original 
form, abolishing absolutely all forms of pleading. 

Neither the legislature, nor the learned authors of the code, could 
have supposed that any of the common law forms of pleading were 
obligatory simply as forms. The substance alone and not the form 
was regarded. I doubt whether the closest scrutiny can find a single 
word which was absolutely essential to any common law pleading 
whatever. 

The words undertook and promised in assumpsit, or took and car- 
ried away in trespass de bonis asportatis, though appropriate, were 
not, nor was either of them, indispensible. Their place might be 
supplied by other equivalent words. The same was true of plead- 
ings in all other cases. 

This provision, therefore, could not have been aimed at any spe- 
cific obligatory forms of common law pleading, for none such existed. 
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It is equally clear that it could not have been intended to prohibit 
parties from making their allegations in the same language that had 
been previously used, where that language is appropriate and not 
inconsistent with any provision of the code. Such an intent would 
bring disgrace upon the legislature, and all others who had any par- 
ticipation in the enactment. 

But the provision had an appropriate though not very important 
object. The code abolishes all distinction in the forms of actions. 
It also provides in substance that the pleadings in civil actions shall 
consist of a complaint, an answer, or demurer, and a reply. 

Although it is necessarily to be inferred from the first of these pro- 
visions, that all those allegations, the object of which was to dis- 
tinguish the form of the action; and from the second, that all plead- 
ings except those enumerated, were to be regarded as abrogated, 
still, without the provision in question, this would have been to some 
extent an inference merely. The first clause of sec. 140, is nothing 
more than an expression of this implication. 


It is seen, therefore, that the amendment has not materially - 


changed the import of the section, and that in either form it enacts 
nothing but what would necessarily result from other provisions of 
the code. 

We are next to inquire whether this complaint contains such a 
statement of facts as is required by sub. 2 of sec. 142. 

If the complaint does not state facts sufficient to constitute a 
cause of action, the defendant should take advantage of it by 
demurrer, and not by motion. But the question of redundancy, and 
of the requisite certainty, are so closely connected with the suffi- 
ciency of this form of complaint, that I shall be led unavoidably to 
consider to some extent the latter. 

No one will deny that the law as it heretofore existed is, so far as 
the code is concerned, still in force, except as it has been changed by 
its enactments, either expressly or by necessary implication. 

Since, then, the code does not attempt to prescribe what shall be 
necessary to constitute a cause of action, it follows that any facts 
which would have sustained an action before the code, will do so 
now. It requires neither more nor less. There is in this respect no 
change whatever. 

To determine therefore whether a complaint contains sufficient 
facts or not, we have to look at the rules established prior to the code. 
If it contains all that was required by those rules, it is good; if it 
falls short, it is bad. 

The only change in this respect is this: At common law aver- 
ments were sometimes required to sustain the action in the particu- 
lar form in which it was brought, which would otherwise have been 
unnecessary. Assumpsit, for instance, would not lie without the 
averment of an undertaking or promise, although all the facts neces- 
sary to show the existence of a debt were set forth. 

The code has changed this, so that now a complaint is good if it 
contain facts sufficient to have sustained an action before in any 
Sorm. 
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But it is claimed that while the facts required to constitute a cause 
of action are the same as before, there is a change in respect to'the 
manner in which these facts are to be stated. This change is sup- 
posed to be wrought by the sub. of sec. 142 before referred to, which 
provides that the complaint shall contain “a plain and concise state- 
ment of the facts constituting a cause of action without unnecessary 
repetition.” 

How, I ask, does the rule here prescribed differ from that of the 
common law on the same subject ? 

Pleading is defined by Chitty to be, “the statement in a logical 
and legal form of the facts which constitute the plaintiff’s cause of 
action or the defendant’s ground of defence.” 

The same author defines a declaration as “a specification in a 
methodical and legal form of the circumstances which constitute the 
plaintiff’s cause of action.” 

Again he says, a declaration must “ contain a statement of all the 
facts necessary in point of law to sustain the action, and no more.” 

It requires greater acuteness than I possess, to discover any sub- 
stantial difference between these rules and that of the code. 

But it is said that the code authorises the statement of facts only, 
to the exclusion of all legal inferences or conclusions. 

Let us again hear Mr. Chitty. He says: “In general, whatever 
circumstances are necessary to constitute the cause of complaint or 
ground of defence, must be stated in the pleadings, and all beyond 
is surplusage ; facts only, are to be stated, and not arguments or 
inferences, or matter of law” (see Chitty on Pleading. Title—Plead- 
ing in general). 

But what kind of facts are these which were thus required before 
the code, and are now required by the code to be stated in pleading ? 
Are they pure matters of fact, unmixed with any element of law? 

No declaration or complaint was ever so drawn. Ifa plaintiff 
states his title to, or ownership of property in the usual form, is this 
the statement of a pure fact? Clearly not. It comes much nearer 
being the statement of a mere matter of law: that is, of a legal 
right depending upon facts not stated. 

Again, the common averment that the defendant executed or 
entered into a contract, is liable to the same criticism: or even, that 
he signed, sealed, and delivered it. The delivery may have been 
actual, or it may have been constructive merely. What amounts to 
a delivery, is a question of law. 

It is obvious, therefore, that some latitude of interpretation is to 
be*given to the term facts, when used in a rule of pleading. It 
must of necessity embrace a class of mixed facts into which more 
or less of legal inference is admitted. A contrary construction would 
tend to intolerable prolixity. To determine precisely how great an 
infusion of law will be allowed to enter into the composition of a 
pleadable fact, precedent and analogy are our only guides. 

Is it not plain, therefore, that if we would have any light by which 
to direct our course, we must adhere to established rules, and must 
conclude that the word facts, as used in sec. 142 of the code, means 
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precisely what the term has always meant when applied to the sub- 
ject of legal pleading ? 

Adopting this reasoning, we have no difficulty in coming to the 
conclusion that the complaint in this cause contains a statement of 
all the facts necessary to constitute a cause of action, since it has 
been so held for time immemorial under a rule substantially the 
same as that prescribed by the code. 

This, in effect, as the complaint now stands, disposes of the objec- 
tion of want of definiteness and certainty, which rests entirely upon 
the assumption that it is not sufficient to aver the legal fact of an 
indebtedness, but that the circumstances going to establish that 
indebtedness must be set forth in detail. 

The objection for redundancy, however, remains. -The particular 
redundancy is not pointed out, but if any portion of the complaint 
is superfluous, it is to be stricken out. 

It seems to me to result from the view I have taken, that a por- 
tion of the complaint is unnecessary, and therefore redundant. The 
preliminary portions of the first and third counts, in which it is stated 
that the defendants were indebted to the plaintiffs for work, labor and 
materials, for goods sold and for money, &c., and that of the fourth 
count, in which it is stated, that upon accounting with the plaintiffs 
concerning divers sums of money due and owing, the defendants were 
found in arrear and indebted, contain all that was necessary at com- 
mon law to sustain an action of debt, merely adding the ordinary 
conclusion in that action. 

The additional averment that in consideration of that indebted- 
ness, the defendants promised, &c., was never necessary except to 
convert the action into an action of assumpsit, instead of an action 
of debt. The allegation was a pure fiction, a mere implication of 
law, not necessary to be proved. 

Since then all distinction between actions of assumpsit and debt is 
now abolished, what necessity can there be for inserting this aver- 
ment? I can see none whatever. It was decided nearly a century 
ago by the King’s Bench in England, that an averment of indebted- 
ness, with a statement of the cause or consideration in the general 
form in use in the action of indebitatus assumpsit, was sufficient to 
sustain an action of debt, even where there was no agreement as to 
price (Emery v. Fell, 2 Term. R., 28). This case has been followed 
ever since, and all the writers on pleading lay down the same doc- 
trine and give precedents for such cases. 

But it is said that when the declaration or complaint is upon an 
account consisting of a variety of distinct items of indebtedness, 
which have accrued at different times, the averment of a promise is 
necessary to avoid the objection of duplicity. 

This position cannot, I think, be sustained. The law never implies 
@ promise except when there is a legal obligation independent of 
such promise and coextensive with it. If the entire account was 
not regarded in law as a single debt, there would be no implied 
promise to pay it as such. The indebtedness being the foundation 
and sole evidence of the promise, the latter could be no broader or 
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more comprehensive than the former. This is in accordance, too, 
with all the authorities. 

In Bedford v. Uffington, Siderfin 306, it was held that the natural and 
formed remedy for money due on an account was an action of debt ; 
and it has since been repeatedly laid down as a universal rule, that 
indebitatus assumpsit would lie in no case but where debt would lie 
(Hard’s case, Salk 23; Boney v. Castlemain, 1 Lord Ray, 69 ; Walker 
v. Witter, Doug. 1). 

There can be no doubt, therefore, that at common Jaw this com- 
plaint would have been good in debt, striking out the averment of 
a promise, and adding the usual conclusion in the action of debt. 

Why, then, should it not be so now? Indeed it will be found 
indispensable to sustain this form of complaint, either with or with- 
out the averment of a promise in order to avoid interminable pro- 
lixity. The code requires each cause of action to be separately 
stated. It is only by regarding the entire account as creating a 
single indebtedness for the whole amount, that we avoid the neces- 
sity of counting upon each separate item. 

This indebtedness, therefore, must be averred as the main ground 
of the action. What form of complaint, then, can be devised more 
simple, more direct and better adapted to the case than that which 
has been in use for so long a period ? 

The common count in debt, and not indebitatus assumpsit, is the 
proper form of complaint under the code in an action upon an 
account. 

The objection to this complaint, founded upon the title to the code, 
is somewhat extraordinary. For the purpose of carrying out the 
object of that act, viz: “to simplify and abridge” legal proceedings, 
it is proposed to abrogate all the general forms of declaring previ- 
ously in use, and to compel plaintiffs in all cases upon a mere 
account, to state the cause of action with the same particularity of 
detail that is required in an action upon a covenant. 

Is this the way to accomplish the object in view? Does not every 
lawyer know that since the birth of the common law there has been 
no one thing done, either by Legislature or Courts, having so great 
a tendency to abbreviate and simplify judicial pleadings as the adop- 
tion of the common counts in indebitatus assumpsit and in debt ? 

Considering the great variety of cases to which they apply;-and 
the lengthened details which they avoid, these counts may be re- 
garded as pre-eminently the labor-saving and time-saving inventions 
of the law; and a reform that should begin its work of simplifica- 
tion and abridgment by the abrogation of these, would justly incur 
the ridicule of all well informed jurists. 

The code is not obnoxious to this charge. Sec. 158 provides that 
“it shall not be necessary for a party to set forth in a pleading the 
items of an account therein alleged; but he shall deliver to the 
adverse party, within ten days after a demand thereof, in writing, a 
copy of the account, &c.” 

This provision conclusively repels the inference that it was intended 
by the code to abolish the general form of declaring upon an account. 
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It follows from this. reasoning, that under the present system of 
pleading, which recognises no distinction between actions of assump- 
sit and of debt, the allegations in the several counts of this com- 
plaint of an implied promise by the defendants to pay the indebted- 
ness previously averred, were entirely unnecessary, and are there- 
fore tobe regarded as superfluous and redundant, and should be 
stricken out. 

The second count, which is upon a quantum meruit for work and 
labor, is superfluous. This count and that upon a quantum valebant 
for goods sold, were devised at a period when it was doubted 
whether an action of debt would lie where there had been no spe- 
cific agreement as to the price of the labor performed or the goods 
sold. But this idea was long since exploded; and it is laid down 
by Lawes, by Chitty, and other writers on pleading, that neither of 
these counts was ever necessary, but that a recovery could always 
have been had upon the indebitatus count, when it could have been 
had at all. 

Nothing unnecessary or superfluous should be permitted to remain 
upon the record; and hence this count should be stricken out. 

There must be an order in this case under the first clause of sec. 
160 of the code, to strike out of the complaint as redundant all the 
superfluous matter referred to; and as this will leave the complaint 
imperfect, the order must also provide, under the second branch of 
that section, that the plaintiff, within ten days after notice of said 
order, amend his complaint so as to make it definite and certain, and 
conformable to the principles of this decision. 

No costs are allowed to either party. 








BLATCHFORD'’S STATUTES. 


Sratutes of the State of New York of a public and general character, passed 
from 1829 to 1851, both inclusive, with notes and references to judicial 
decisions, and the constitution of 1846. Compiled and arranged by Samus. 
BuatcuForp, with a copious index by Crarence A. Szwarp. Auburn: 
Derby & Miller. 1852. pp. 1165. 


This compilation cannot fail of being very acceptable to practitioners in this 
State. It embraces, under a convenient arrangement, the general statutes enacted 
since the passage of the Revised Statutes in 1827-8. ‘The arrangement of the 
several acts is alphabetical, so that all the acts relating to the same subject are 
found under the appropriate head; and as the several acts relating to the same 
subject are arranged chronologically, the reader has also the advantage of a histo- 
rical illustration of the subject of his inquiries. 

The work contains an excellent index, prepared by Mr. Seward, which we hope 
the next revisers of the statutes will take occasion to consult. The work also con- 
— og Code and the Constitution of 1846, with ample and separate indexes 

each. 


So far as a pretty full examination qualifies us to judge, Mr. Blatchford has 
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ree this volume with accuracy and fidelity and has made it entirely reliable. 
e have never seen twenty-three years of voluminous legislation put in so con- 
venient ashape. No New-York lawyer needs to be told that the want of some 
similar volume was most distressingly felt in this State. The want is now sup- 
plied ; and we believe that any given enactment may be found in this volume, 
sooner than the practitioner can make up his mind where else to look for it. We 
have more than once been under the necessity of carrying several of our huge 
volumes of session laws into Court, in order to exhibit the usual annual amend- 
ments of our principal statutes; this is an evil for which the chronological 
arrangement of all the amendments of any statute, under the same head, in this 
volume, affords a most satisfactory remedy. 

This volume, will doubtless be sought by those lawyers out of the State who 
have occasion to consult our State Statutes, and yet cannot conveniently procure 
or afford space for oursession laws. For such, it will be precisely the thing desired. 
The volume is well printed and is bound in a manner unusually substantial. 
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Reports of Cases in Law and Equity in the Supreme Court of the State of New 
York. By Oxrver Barsour, Counsellor at Law. Vol. X. Albany: Banks 
& Co., 475 Broadway. New York: Banks, Gould & Co., 144 Nassau street. 
1852. 





Practice AND Pieapine under the Codes Original and Amended, with appendix 
of forms by Henry Wuirraxer. New York: printed for the author and sold 
by the principal Law Booksellers throughout the State. 1852. 





Reports of Cases argued and determined in the Circuit Court of the United 
States for the Second Circuit, by Samus, Biatcurorp, Reporter of the Court. 
Vol. I. Auburn: Derby & Miller. 1852. 








